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FARM VIABILITY (2021)

The economic pressures now on New Jersey farmers and indeed on farmers throughout the
country are significant and constantly increasing. Conditions in marketing structures, worldwide
competition and production costs continue to squeeze the farm producer and regulatory
intervention is a constant threat.

Farm viability shall be the overall policy orientation for Farm Bureau as an organization. This
should unify ongoing objectives toward a goal of seeking improvements in the profitability of
farming operations. This theme also recognizes that there are massive changes underway
throughout the industry, some of which may require some re-training and business plan
evaluation by farmers. It may also mean a greater emphasis on coordinated action among
farmers on economic and financial issues.

Farm Bureau works to protect its membership from those things that can negatively impact
farm viability, including: excessive government regulation, burdensome taxes, wildlife damage,
heavy-handed land use regulation, and invasive pests such as the spotted lantern fly.

New Jersey Farm Bureau shall take a leadership role in stressing the importance of farm
viability. Building on current and updated polices, New Jersey Farm Bureau will:

e Expand plans for new farm business development plans like new use agriculture and
renewable fuels;
Continue its support of Rutgers School of Environmental and Biological
Sciences/NJAES and work toward their greater support for production agriculture;

e Aggressively explore Internet and e-commerce opportunities; and

e Aggressively pursue the Board of Public Utilities to include renewable energy under
their grant program

e Urge the development of factual and realistic economic and agricultural impact
statements, as required by law, for all rule proposals by all New Jersey agencies.

Notwithstanding the jolts to farm economics that can arise, state government policy in New
Jersey in the past has been supportive of taking actions that boost farm viability. The
expressionof that sentiment was embedded in the Right to Farm Act (“The Legislature finds
and declares that: the retention of agricultural activities would serve the best interest of all
citizens of this State by insuring the numerous social, economic and environmental benefits
which accrue from one of the largest industries in the Garden State.”) (see 4:1C-2a) in 1981.
Farmland assessment, exemption from water use fees and priority use during drought
situations, sales tax exemption for production-related equipment, financial support for the
Agricultural Experiment Station, U-Pick limited liability are just a few examples of these policies
that in most cases were advocated by New Jersey Farm Bureau.

Several new ideas for farm industry-wide viability benefits were raised in the debate of the
minimum wage carve out. Among them were:

e expanded property tax exemption for single purpose ag structures.

e refundable tax credits for ag labor housing and transportation expenses.

e Accelerated depreciation allowances  for capital expenses (similar to federal
allowances under Sec. 179).

e ag labor job retention grants from the state Department of Labor and Workforce
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Development.
e ag labor housing regulation consistency.
e others.

The Covid-19 pandemic that struck New Jersey forcefully in 2020-21 severely disrupted any
legislative consideration of economic incentives for the industry. In fact, shut- down orders to
protect public health forced business closures and interruption of economic activity across-the-
board. A few like agriculture, were classified as “essential” and permitted to carry on but even
those industries suffered economic losses.

Most New Jersey agriculture producers managed to complete the growing season on
satisfactory terms, with a few exceptions. Nonetheless, viability challenges have not abated
and need attention more than ever. Federal USDA direct payments related to the pandemic
relief were helpful for certain commodity groups, and consumer purchases of local produce at
retail farm outlets was a positive note among many set-backs.

The 2021 growing season just completed yielded mixed results for New Jersey farmers. While
consumer spending was strong, pockets of depressed economic activity still persisted and
supply chain problems have accelerated rapidly. Wholesale produce prices were depressingly
stagnant. Labor shortages afflicted all commodities. The outlook for advance purchases of
fertilizer, seed and other inputs for 2022 is alarming.

Nonetheless, farmers will press forward into the 2022 marketing year despite expenditure-side
challenges and the need to improve receipts from wholesale business. Farm Bureau shall
continue its support for federal and state policies that assist the business of farming. Specific
initiatives like the establishment of new livestock processing facilities to relieve the statewide
deficit of same is a priority for 2022. Communication of ag viability challenges for farmers to the
general public is also an ongoing task for Farm Bureau.

AG RETENTION/FARMLAND PRESERVATION PROGRAM (2021)

The preservation of farmland is a benefit to all residents of the State. Once farmland is
preserved, it not only remains actively used for production agriculture, it provides for a local
supply of fresh farm products, water recharge, scenic vistas and also remains on the local tax
rolls with no taxpayer maintenance costs. To date, the State Agriculture Development
Committee (SADC) has preserved over 2,729 farms totaling over 241,672 acres.

In general, Farm Bureau continues to support the following overarching precepts as they relate
to the farmland preservation program:

e The Deed of Easement is a contract between the landowner and the SADC which severs
specific rights from the land. The severance of rights is complete at the time of execution
of the Deed of Easement. The SADC may not unilaterally change the nature of the rights
severed after-the-fact, even if it could be seen as beneficial to the SADC’s Farmland
Preservation program to do so.

e The Deed of Easement is itself not a source for SADC authority to adopt regulations.
Regulations can be developed only pursuant to specific authorizing statutes, in this case
the Ag Retention and Development Act and the Right to Farm Act.

In the upcoming year Farm Bureau shall:



The “Preserve New Jersey Act” was amended in 2019 by establishing permanent funding
allocations for constitutionally dedicated CBT revenues for Fiscal Year 2020 and
thereafter at 31%, offering consistent funding year to year in support of SADC
acquisitions and stewardship. The law also increases the amount that may be used for
stewardship activities from 3% to 4%; amends the definition of “stewardship activity” to
include projects that improve the resiliency of farmland soils; allows qualified farms
preserved through the HDC and PDC programs to be eligible for stewardship funding;
and extends the dual appraisal provision for qualifying landowners in the Highlands an
additional five years until June 30, 2024. NJFB supported this legislation and will
continue to monitor its implementation.

NJFB also supports dedicating a specific percentage of the CBT as a permanent funding
source for the purchase of Pinelands and Highlands development credits.

Continue to educate the Legislature and the general public of the importance of
preserving farmland. As part of the education effort, Farm Bureau shall commission an
updated cost of municipal services study and use it to ensure farmland preservation gets
its fair share of CBT Funding.

Continue to monitor the SADC'’s interpretation of statutes and rules to ensure that
flexibility is maintained to ensure future viability.

In general, aggressively oppose the SADC when it attempts to over-regulate preserved
farmland beyond the scope of the deed of easement and remind SADC that when
farmland is acquired, only the development rights are severed, not the right to conduct
commonly-accepted farming practices including those that assist in marketing the output
of the farm.

Urge the SADC to scrutinize and discourage the practice of counties and townships
transferring farmland preservation funds, historic preservation and open space
preservation funds to discretionary accounts for the purposes of “other than” preservation
and land acquisition applications, unless those funds are used for conservation practices
consistent with the farmland preservation programs.

Encourage the SADC to improve communication with the farm community.

Urge the SADC to be more responsive to and better communicate with preserved farm
landowners who are trying to navigate the increasingly complex policies impacting them.
More landowners are going before the SADC for various approvals and they should be
communicated with clearly and promptly.

Urge the SADC to be more responsive to CADB administrators. There are increasing
concerns that communicating with SADC staff is becoming increasingly more difficult.
Encourage every county and municipality with active agricultural land to participate in the
SADC’s Comprehensive Farmland Preservation Planning Process. This program allows
counties and municipalities to focus preservation efforts on targeted farms and allows for
more efficient processing and funding of approved projects.

Urge the SADC to better manage the green light approval process. This process is
currently taking over a year and it should be taking less than six months.

Urge the SADC to not fund Planning Incentive Grants (PIGs) for municipalities that
persist in down-zoning farmland despite its negative effects on the viability of the very
farm operations the town is showing their interest in protecting. In addition, municipalities
enrolled in PIG programs that demonstrate a lack of support for the business of
agriculture should lose their PIG funding.

Support the application of fair and standardized appraisal criteria to all applicants.



Commission a third-party review of the program’s appraisals in order to ensure that the
appraisal criteria guidelines are being applied uniformly, and that the state review of
appraisals is not driving appraisal prices down artificially.

Support the creation of a formal way for applicants to challenge the two appraisals the
state, county or municipality uses.

Ensure that the four farmer member positions and alternate farmer member positions on
the SADC be promptly appointed (within 90 days) when there are vacancies. Farm
Bureau shall work to ensure that the State Board of Agriculture selects all of the
nominees that are recommended to the Governor for positions on this board and that
they meet the criteria set forth in the Right to Farm Act.

Support the development of stronger incentives and more funding for the eight-year
program.

Support an amendment to IRS Code 2032A, so that farmers who participate in both the
federal farm estate tax program and a state or local farmland preservation program are
not penalized financially.

Work to ensure that all farmland purchased through other programs (i.e. Green Acres,
Highlands TDR program) is actively farmed.

Urge the SADC to deny state preservation funding to municipalities that preserve
farmland in partnership with conservation groups that place burdensome restrictions on
the farmland.

Support an elimination of the capital gains tax on income from the permanent
preservation of farmland.

Urge the denial of SADC funding to municipalities that refuse to allow an open bid
process in auctions of preserved farmland whereby any farmer has an equal opportunity
to bid on the farm.

Continue to monitor and participate in the ongoing debate regarding how to create or
provide affordable farmland for New Jersey farmers.

Support a legislative change to the Agriculture Development and Retention Act to require
that preserved farms going forward be “actively devoted to a commercial agricultural or
horticultural use, including activities related to marketing the output of the farm” not just
“available for farming.” While this change may not prevent non-farmers from purchasing
preserved farmland, it will increase opportunities for New Jersey farmers to lease and
farm the properties as part of their overall farm operations. This change will also help
address the issue of preserved farmland laying fallow or growing up in invasive species.
A legislative change of this language must include direction to the SADC that their
interpretation must allow for flexibility so as not to impede the future viability of the farm
or the personal enjoyment of the property by the owner of the preserved land.

Urge the SADC to allocate and distribute farmland preservation funds more equitably to
applications in all counties regardless of any economic, political or financial
considerations or due to the statewide variation of costs for land acquisition. The timely
preservation of open space and farmland is a critical concern in the urban and suburban
areas of New Jersey. CADBs have determined their agriculture development areas,
ranked their farm preservation applications, targeted the most productive farms for
preservation in their respective counties, approved and steadfastly collected their local
open space preservation taxes, and planned for the long-term viability and profitability of
current and new agribusinesses. Yet, to date there is an indication that many farm
preservation applications in urban counties are neither being reviewed in a timely manner
nor are they being ranked favorably by the SADC. Passaic County is currently unable to
tap into SADC preservation funds because the state criteria are inept for urban farming
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counties. NJFB urges the SADC to look into this issue and modify its criteria for urban
counties.

Morris County (and others in the Highlands) have more forest than tillable acreage on
their farms, which also causes them to lose out on SADC preservation funds because it
does not meet the tillable acreage percentage criteria. NJFB urges the SADC to look into
this issue and modify the farmland preservation program to include a forestry acquisition
preservation program. Forestry activities including preparation and implementation of
forest management plans should also be included as part of SADC’s stewardship grants.
Urge the SADC to recognize and communicate with those counties and local
governments who continue to collect their respective open space and farmland
preservation taxes.

Monitor the use of federal program dollars on preserved farmland where it may be taking
large amounts of acreage out of agricultural production. Farm Bureau must work with
organizations such as the NJ Audubon Society to encourage them to promote such set-
aside federal programs only on marginal farmland.

Work with the SADC to educate the non-profit organizations involved in preserving
farmland about agriculture in New Jersey. Many of these non-profit organizations are
taking preserved farmland out of production because of a misunderstanding of the
agricultural practices being used.

Work with SADC staff to ensure that counties and municipalities administer preserved
farmland held by government entities or non-profit organizations in ways that are
supportive of production agriculture, on the preserved farmland, and do not negatively
impact adjacent farmland.

Urge all municipalities and counties, when making land use decisions for infrastructure on
preserved farms (ie: bridge and road maintenance), to consider the impact of those
decisions on the future viability of the farms in their community.

New Jersey Farm Bureau shall ensure that the SADC staff utilizes the correct definition of
the term “net” when calculating its share of the proceeds from the sale of farm that has
been preserved through the non-profit grant program. Currently, the SADC staff are
interpreting the term “net proceeds” in their own rules to not allow for the deduction of any
expenses incurred in the process of placing a deed-restriction on the farm purchased in
fee-simple and the selling of that deed-restricted farm. In order for the program to be
viable for Non-profit organizations, they must be able to deduct certain expenses incurred
in the sale of the deed-restricted farm from the gross proceeds of the sale before
reimbursing the SADC its 50% of the net proceeds. Allowable expenses should include
the cost of holding a public auction of the deed-restricted farm (including marketing of the
auction), retiring debt service and/or outstanding debt to the original landowner,
preparation of an approved SADC deed-restriction, audit of the transaction for the SADC.
The expenses to be deducted should not include; administrative, legal and operating
costs related to the acquisition, salaries and/or wages of employees of the non-profit, real
estate taxes. Farm Bureau shall urge the SADC to develop procedures to determine
eligible deductions in calculating net proceeds. Farm Bureau shall also urge the SADC to
put in place an auditing process to ensure that expenses being deducted from gross
proceeds by a non-profit before reimbursement to the state are transparent and
legitimate.

Investigate concerns raised by the equine industry about inadequate access to
preservation funds for equine operations that include indoor/outdoor riding arenas,
boarding facilities and other like structures. This should include a review of whether
case-specific considerations of landowner requests for preservation funds to acquire not
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only pasturelands on such operations, but also land under any facilities or structures
associated with the raising, breeding, care or training of equine animals should also be
considered by SADC when making determinations about preservation applications.

e Encourage the SADC to continue to provide funds for deer fencing while developing the
stewardship program for preserved farms. NJFB would like to see the rules changed to
include lease-holding preserved farm operators as “established farmers” so that they can
be eligible for grant funding as well. NJFB also seeks a rule change to make these funds
available to all deed restricted farms, regardless of what method of preservation.

e Work with SADC to evaluate the appraisal methods used to determine the current market
value (CMV) on farms from county to county since there seems to be, in some cases,
significant differences across county lines.

e Allow SADC to assist CADBs with their administrative responsibilities when they do not
have adequate staffing.

e Make sure the SADC and CADBs remain vigilant in preservation efforts as the risk of loss
of viable farmland is increasing under the threat of development of utility scale solar and
large warehouses to satisfy consumer demand for same day delivery of goods. SADC
needs to develop a mechanism for timely equity in order to save farmland under
imminent threats from development. Another growing threat to land is the increase in
proposals of gas pipelines to ship natural gas.

e Urge the SADC and State Board of Agriculture to form a working group to examine the
forces resulting in decreased acreage preserved. We do not want preservation funds to
be lost or reallocated because they are not being spent.

Appropriations

The 2022 proposed Appropriations by SADC totals $83,880,601. The breakdown for FY 2022
will be $45,515,361 for State Acquisition, $4,500,000 for Municipal PIG Base Grants, $440,240
for Non-profit grants, $3,325,000 for Stewardship Activities and $18,000,000 for County PIG
Base Grants. Other costs include the administration budget of $10,000,000 as well $1,000,000
in acquisition costs, $1,000,000 for MPIG and CPIG Planning Grants, and $100,000 for
appraisal review.

SADC use of Guidance Documents to Interpret Statutes and Rules

Farm Bureau is greatly concerned that the SADC’s adoption of “Guidance Documents” to
interpret the deed of easement on preserved farms threatens the future viability of agriculture
and of the farmland preservation program. This is a continuation of SADC staff attempts to
make policy recommendations that are too inflexible and rigid to allow for future viability. The
Guidance Documents to interpret the deed of easement inappropriately attempt to do so in light
of surrounding statutes and regulations that are not referenced within the deed itself. The deed
of easement must be interpreted based on a strict analysis of the deed, which is owed to the
landowners who signed onto the deed. The only statutes and regulations pertinent to
interpreting the deed of easement are those that are specifically referenced within the deed.
Farm Bureau understands that the SADC is facing increasing challenges related to permissible
uses on preserved farmland. As an alternate approach to the adoption of Guidance Documents,
we believe that the SADC ought to partake in a comprehensive education effort to inform
owners of preserved farmland about what it means to own a preserved farm. Part of the
challenge SADC faces is that the program has been around long enough now that many current
owners of preserved farmland took ownership of the property long after the easement language
in their deed was negotiated. These landowners and future potential owners need to be
educated by the SADC about use restrictions and requirements on a preserved farm.
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Farm Bureau shall insist SADC define “guidance documents” and the use of such documents.
Farm Bureau shall take action against SADC if the use of guidance documents are in place of
formal regulations and clear legislative authority. Farm Bureau shall further evaluate the legality
of the use of Guidance Documents to interpret the deed of easements on preserved farmland
and-censider-legal action to ensure that the SADC does not overreach in its oversight of the
farmland preservation program. NJFB shall review the use of SADC policy statements that
support the use of “Guidance Documents” that interpret the deed of easements program.

Farm Bureau believes farmland preservation deed restrictions should be limited to the restriction
against development for which the property owner is being paid, where development is defined
as the construction of a residential or other non-agricultural structure. (Existing deed restriction
contracts are as they read.) All non-development economically beneficial land uses should be
allowed, within reason, when such uses promote and enhance the overall agricultural
profitability of the farm. The opportunities afforded by ancillary revenues on farmland are
imperative for sustained agricultural viability.

Preservation in the Pinelands

New Jersey Farm Bureau should maintain its resolve on the issue of fair compensation for
preservation in the Pinelands. Farm Bureau should do this by providing legal advice and
financial resources in order to maintain the adopted Pinelands valuation formula. Farm Bureau
supports and encourages the Pinelands Commission in its efforts to make funds available for
the purchase of farmland preservation easements through the farmland preservation program.
Farm Bureau shall monitor the distribution of and ensure the current allocation of the funds
under the Garden State Preservation Trust Act and any other future preservation program to
ensure that it reflects the geographic diversity of the state to the maximum extent practicable
and feasible.

Preservation in the Highlands

Farm Bureau shall work with the Legislature to enact a long term, stable source of funding to
compensate Highlands landowners. This should include the option of imposing a water fee on
the users of Highlands water. Farm Bureau supports putting an emphasis on funding farmland
preservation in the Highlands Preservation Area. Any new dollars from a dedicated funding
source should be available for any farm seeking preservation in the entire Highlands region.

The Highlands dual-appraisal provision expired in June of 2014 and was later extended through
June of 2019. Through the signing of S2920 into law in June 2019, which supplemented and
amended the “Preserve New Jersey Act,” the dual appraisal provision for qualifying landowners
in the Highlands was extended an additional five years until June 30, 2024. Farm Bureau
should ensure that, while the rules and zoning of January 1, 2004 are used to derive one
appraisal, the landowner is not denied the benefit of any long-term appreciation of value that
land with similar original zoning outside the Highlands would enjoy.

There is currently a rule in the Highlands regulations that stipulates that once a farm’s
ownership changes hands that it no longer qualifies for dual appraisal. This rule arbitrarily
disqualifies farms from the program and is a deterrent to potential buyers who are interested in
preservation, thereby having a negative impact on land values. The dual appraisal feature
should remain with the land and not be lost with a change of ownership. Farm Bureau
recommends this rule be eliminated.
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Eminent Domain to Preserve Land

The farmland preservation program has always been a voluntary program. New Jersey Farm
Bureau strongly opposes the use of eminent domain as a means of farmland preservation and
urges the State Agriculture Development Committee not to reimburse counties or municipalities
for their costs in taking lands in this manner. The CADB should use its preservation funds to
help protect landowners from eminent domain.

Viability of Preserved Farms

There is a concern emerging that with the increase in land preservation, viability issues for New
Jersey farms still remain. Therefore, we call upon the SADC and the Administration to consider
viability-type incentives for all farm properties.

Further, Farm Bureau urges the SADC to incorporate flexibility and site-specific considerations
into any rules governing activities on preserved farmland so as not to be a hindrance to farm
viability.

Farm Markets

Farm Bureau is concerned that there have been cases of SADC staff persons interpreting the
Deed of Easement to require 100% of the goods sold in a farm market on a preserved farm to
be the output of the commercial farm. This is stricter than the 51% standard for Right to Farm
protection and is an unrealistic barrier to a farm’s overall marketing and viability strategy. Farm
Bureau urges the SADC to clarify that the standard for goods sold at farm markets on preserved
farms is the same standard that is in the Right to Farm Act.

The earliest pioneers of the Farmland Preservation program are facing hurdles in maintaining
viability because they often do not have any areas excepted out of the deed of easement.
Exception areas allow a preserved farm owner to have flexibility in that area of the farm to do
activities that may not be allowable on the portions of the farm that fall under the deed of
easement. This small number of preserved farms have no exception areas because in the early
years of the program, they were discouraged. Farm Bureau shall work with the Legislature to
enact legislation that would allow the owners of the earliest preserved farms that were not given
the opportunity to take an exception area, the option to buy back a small area of the preserved
farm as a non-severable exception area.

With the passage of the Rural Micro Enterprise Act, New Jersey Farm Bureau should make sure
the SADC rules and regulations for the program encourage and are broadly applicable for the
types of businesses and activities that are the intent of the legislation and that other preserved
farms have easy access to those farm related activities.

One increasingly popular viability option for New Jersey farmers is to partake in on-farm direct
marketing and agritourism. This may include such activities as weddings and other life
celebratory events that may blur the line when it comes to the relationship to production
agriculture. These types of events can be an important tool in marketing the agricultural output
of a farm and therefore, they should be able to take place on preserved farmland and possibly
be able to receive Right to Farm protection.

Through site-specific cases, the SADC has taken the position that weddings and other life
celebratory events on farmland do not qualify for Right to Farm protection and are not allowable
under the deed of easement. Farm Bureau believes that weddings and other life celebratory
events may be considered acceptable under the deed of easement on preserved farms if there
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is a relationship to marketing the agricultural output of the farm. This should also be the
standard when looking at protecting these activities on non-preserved farms and farms other
than wineries.

The Special Occasion Event Pilot Law for preserved farm wineries expired in the Spring of 2020
and SADC submitted their recommendations to the Legislature for a permanent program for
preserved farms. The pilot law was limited in scope and did not comprehensively address the
issue of special occasion events on preserved farmland or as a potentially protected activity
under the Right to Farm Act. Because of this along with the SADC’s current interpretation,
legislation is needed to clarify when these types of special events can take place on all
preserved farmland. NJFB shall urge the Legislature to take action in a way similar to what was
done in P.L. 2009, Ch. 213, the law that allowed for renewable energy development on
preserved and non-preserved farmland, with one critical difference. Clarifying legislation must
allow for a deliberative process by the SADC in cooperation with the agricultural community to
adopt an Agricultural Management Practice for such activities. SADC assembled a working
group of agricultural interests to establish baseline parameters for this AMP for "special
occasion" events, the results of which were included in the SADC final recommendations to the
Legislature. NJFB also assembled a working group of FB directors who formulated comments,
some of which were incorporated into SADC’s final recommendations. NJFB continues to
monitor legislation on this matter and provide input. Additionally, legislation authorizing SADC
to develop an AMP for these activities should explicitly require that they include agricultural
stakeholders in the AMP-drafting process. There must be a mechanism that allows farms to
continue ongoing agritourism activities until new rules are promulgated. This could possibly be
done on a case-by-case basis through site-specific AMP’s to ensure that such activities are
taking place with a relationship to the agricultural output of the farm.

Renewable Energy on Preserved Farmland

It is now law that installations of solar, wind or biomass energy generation systems on
preserved and non-preserved farms that meet certain criteria are eligible for Right to Farm
Protection and Farmland Assessment. Many preserved farms have rock ledges, unused gravel
pits, old barnyards and other areas that are not farmed. In some cases, these unused or
underused areas would be more suitable for solar or wind energy installations than other
actively farmed portions of the preserved farm. As such, NJFB shall encourage the SADC to
streamline the approval process for installations sited in these non-farmable areas on preserved
farmland. It has become extremely onerous for some preserved farm owners to get all the
necessary approvals to erect allowable solar arrays on any portion of their farm. NJFB supports
streamlining this process that creates undue burden on the preserved farm owner.

SOIL DISTURBANCE/PROTECTION (2021)

The original proposal from SADC staff to impose new restrictions on "soil disturbance" activities
on preserved farmland was tabled in favor of additional dialogue with agricultural stakeholders.
A subcommittee of such stakeholders, commissioned by the State Board of Agriculture,
convened to express its dissatisfaction with the original proposal and set forth its priorities for
consideration if the topic of soil disturbance continues to be evaluated by SADC.

The subcommittee's report included the following principals, which NJFB continues to support:

1. The Deed of Easement (DOE) is a contract between the landowner and the SADC which
severs specific rights from the land. The severance of rights is complete at the time of
execution of the Deed of Easement. The SADC may not unilaterally change the nature of
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the rights severed after-the-fact, even if it could be seen as beneficial to the SADC’s
Farmland Preservation program to do so.

2. The Deed of Easement is itself not a source for SADC authority to adopt regulations.
Regulations can be developed only pursuant to specific authorizing statutes, in this case
the ARDA and the Right to Farm Act.

3. The Deed of Easement prohibits non-agricultural development of the Easement Premises
but does not prohibit agricultural development. The DOE does not generally require prior
approval of agricultural development by the SADC.

4. In addition to encouraging development of a vibrant agricultural industry, the ARDA also
seeks to retain a land base for future agricultural use. The SADC should encourage
practices to preserve precious soils and the capability of soils for future use in agricultural
production. Due to the wide variety of soil types, structures and elevations in New Jersey,
including muck, sand, clay, loam etc., the SADC must recognize that every farm is
different, both in the nature of the land, and in its farming business, so no single standard
or limit can work always on every farm throughout the State. Nevertheless, some guiding
principles can be readily agreed:

a. Soil, if not being used or being removed as a part of an agricultural purpose, shall
be stored on farm for current or future use with proper management.

b. When top soil is moved, any mixing with rock and other such materials must be
merely incidental to avoid causing significant harm or unreasonable damage to the
land’s capacity for growing agricultural crops.

c. When soils are banked, detailed farm conservation plans such as those developed
by NRCS and approved by Soil Conservation Districts must be in place for sediment
control and prevention of soil erosion, and to assure soil retention on farm. Good
practices will also afford consideration to and protect adjoining property owners from
unwarranted runoff and silt deposition.

d. Agricultural development permitted under the DOE may include practices of deep
cut and fill when necessary for the agricultural purposes, with the approval of the
NRCS and or Soil Conservation Service.

e. Itis important for landowners to determine how to continue their farming operations
in a sustainable manner when agricultural development does take place on
particular farms. Accordingly, while the SADC should offer guidance and encourage
buildings and other significant soil disturbance to take place in already disturbed
areas and areas of lesser agricultural soils, or where reclamation is likely to be less
difficult, the conclusions will be reached by landowners after review of all of these
circumstances.

f. The SADC should encourage and help develop understanding of building methods
that make restoration of soils to agricultural production most feasible (such as
avoiding instrumental compaction and encouraging use of geotextiles under stone).
Development of such responsible management practices can be a constructive
channel for the concerns about continuing availability for agricultural use of land
generally and preserved land in particular.

5. Farming, like any business, seeks certainty and timeliness. Nonetheless, it is recognized
that, there likely are practices that could limit the future use of land and soils for
agriculture and could be actionable for enforcement under the DOE. The SADC should
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seek input from all other agricultural interest groups such as the State Board, NRCS,
Farm Bureau, academic experts and specific producer groups, as the SADC develops
policy and regulatory initiatives. The SADC should timely address agricultural
development matters brought forward by landowners, CADB’s, or others. The State
Board should also keep active a subcommittee to advise the Board on an ongoing basis
about these issues arising at the SADC.

In October 2016, the Appellate Division of Superior Court issued a decision on the point of
having standards governing the preservation program’s deed of easement (DOE). The ruling in
the Quaker Valley Greenhouse case also set aside previous court decisions in the case that
endorsed SADC sanctions against the greenhouse operator. In doing so, the new court opinion
noted the “tension” between the sometimes competing objectives in the DOE of simple land
conservation and seeking reasonable economic objectives of the farm. The court remanded the
nine-year old case back to Superior Court for a new consideration of the facts of the case.

In November of 2016, the SADC filed an appeal of this decision despite Farm Bureau’s urging
that it seek mediation with the defendant. The Supreme Court granted certification on March
17, 2017. Farm Bureau filed a motion to file an amicus brief in May, contending that the SADC
has no enforcement authority until it adopts guidelines/standards for soil disturbance on
preserved farmland. That motion was granted.

The case was argued before the Supreme Court on January 2, 2018 and then decided in a 12-
page decision on August 14, 2018. The court reversed the judgment of the Appellate Division
and ruled in favor of the SADC’s enforcement action against Quaker Valley Farms despite the
absence of advisory standards for soil disturbance. The court noted that these standards have
“a dual purpose: to strengthen the agricultural industry and to preserve farmland. Both are
important goals; neither is subordinate to the other.” It further stated farmers are entitled to
sufficiently definite guidance by the SADC so that administrative decision-making is fair and
predictable.

Farm Bureau joins the State Board of Agriculture in urging the SADC to adopt non-regulatory
standards for soil protection in the deeds of easement that embraces the principles stated in the
court decisions and original legislation. The most recent proposal was approved by the SADC
at their October 2021 meeting. It is anticipated to go to the NJ Register in early 2022 after the
SADC approves the draft rule language. This draft is the culmination of SADC’s previous
proposal, a roadshow they went on to solicit feedback from CADBs and other stakeholders, and
the incorporation of written comments received. It calls for allowable permanent soil disturbance
for up to 12% or 4 acres of the farm. For farms that are within 50% of the disturbance limit at
the time of rule adoption, they will be allowed an additional 3% or 2 acres of soil disturbance. In
order to meet the criteria, non-contiguous lands should be permitted to be used. NJFB
encourages involvement by all preserved farm owners during the rule writing process.

THE THREAT TO AGRICULTURE FROM INVASIVE AND NOXIOUS SPECIES (2021)

Land upon which farming has stopped, whether row crops, grains or orchards, quickly grows up
in volunteer vegetation that can be invasive and even noxious to crop plants. NJ's woodlands
too have become infested with invasive, alien plants resistant to deer depredation, some of
which have been valuable ornamental species grown in NJ nurseries, especially for use in urban
situations.
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Weather problems, depressed market conditions and/or other problems have caused the
termination of some fruit farm operations in recent years. Fruit orchards, and other open spaces,
when neglected or abandoned, can become a significant problem as a source of disease and
pests to neighboring farms. The NJDA has organized a New Jersey response to a growing
national movement to protect agricultural producers from the biological harm of invasive pests:
insects, diseases and weeds that have found new pathways into agricultural and horticultural
crops. The increase in global trade is a major contributor to the problem. By requiring the
NJDOT, NJTA, and the SJTA to prioritize the use of native vegetation for landscaping, land
management, reforestation, and habitat restoration, we can reduce the quantity of non-native
species being transported by ship or airplane into the American market.

The NJ nursery industry is particularly at risk from invasive species in two respects. First,
noxious weeds can spread to nursery stock, increasing the need for costly herbicides or
cultivation. Second, parties concerned about the potentially harmful ecological effects of the
widely spread nonnative species have developed a very long list of plants that users could be
mandated to avoid planting.

It should be the focus of an Agricultural Invasive Species Council to address noxious weeds and
insects that are true pests and to work with the growing industry on guidelines for phasing out
products that are found to be invasive. Farmers participated in and monitored this issue and
need to cooperate with its findings and recommendations

Noxious weeds, abandoned orchards, and other neglected public open spaces
New Jersey Farm Bureau should encourage the Department of Agriculture and the State DEP to
enforce the laws that are in place to control invasive species that are found growing in the state.

New Jersey Farm Bureau will call upon all public open space program administrators to take
account of neglected/abandoned orchards and other neglected properties in the review and
consideration of land acquisition projects. Ornamental fruit trees owned by private nonfarm
landowners are more prevalent now than production orchards and pose a similar risk. Those
organizations that purchase or assume control of these properties should be required to
manage the properties for weed control.

New Jersey Farm Bureau recommends all publicly-owned open space, including the increasing
number of greenways and farmland, must be required to have noxious and invasive weed
management plans that require those lands to be maintained in such a way as to prevent it from
harboring insects and noxious weeds that become a nuisance to neighboring properties. The
management would include timely mowing or herbicide control prior to the establishment of
seeds to prevent the spread of weeds to neighboring properties.

NJFB supports a legislative change that would require municipalities, counties and the state to
adopt Best Management Practices (BMP’s) such as timely mowing schedules, which would
discourage and prevent invasive weeds from growing to a maturity that allow seeds to spread to
nearby farm fields when mowed and encourages the promotion of flora that would out compete
those invasive species. Current laws addressing thistle alone are not sufficient to protect farms
from other invasive species. The current law, that requires control of thistle, needs to be
expanded to include marestail, and other similar species, as well. This is becoming an
increasing nuisance due to lack of control in public areas.
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The NJDA currently has the authority to control any disease or pest threat if determined by the
State Board of Agriculture that it is dangerous to plants or humans. An example of this would be
the authority used to control the Asian Longhorn Beetle and the spotted wing drosophila. Farm
Bureau shall seek legislation to ensure the authority to enforce proper land maintenance related
to plants, animals, and diseases rests with the NJDA.

Farm Bureau should also seek legislation that would shift the removal expense to the public or
private owner of the property. It should also research other means of control such as model
ordinances that help local health departments control such noxious species as poison ivy.

Since the recent discovery of the invasive Asian longhorn tick in New Jersey there is a
heightened concern since the tick is known to carry various diseases which effect humans,
livestock and pets. The NJFB should support legislation to include tick control as part of the
county mosquito control departments. The legislation needs to include a mandate for research
to develop effective tick control methods and appropriate funding to meet the new mandate.

Stink Bugs

Instances of BMSB (brown marmorated stink bug) Halyomorpha halys control has improved with
insecticides and use of biological controls, it is imperative that the monitoring for BMSB
continues. Current trends indicate that populations of BMSB could still increase. As such, it is
essential that action continue to curb the prevalence of this species.

USDA APHIS is part of an EPA - USDA task force, led by USDA Agricultural Research Service
(ARS). ARS is actively researching and coordinating research with cooperators on the best
pesticides to control BMSB, along with trapping and timing tools. ARS also has brought in
potential biological control agents for BMSB from abroad, which are currently being tested for
host specificity in a quarantine facility in Newark, DE. EPA is also part of the task force and
promptly issues the appropriate labels for BMSB-related insecticide applications under Section
18.

NJDA has established a BMSB colony in the Alampi Beneficial Lab, and is ready to work with
any parasitoids USDA ARS releases. The colony is in its 19th generation. NJDA currently
supplies the USDA ARS Newark lab with BMSB nymphs and adults. NJDA also supplies BMSB
eggs to Rutgers to assist in their research.

NJFB encourages the NJDA to undertake mass rearing of BMSB parasitoids, when made
available by USDA ARS to help control BMSB in the future.

While these coordinated efforts at the federal level are essential, equally important is adequate
funding for stink bug research. Currently, research on the best means of managing stink bug
populations and limiting stink bug-related damage on farms is being conducted.

Therefore, NJFB should:
e Urge New Jersey’s Congressional Delegation to support the efforts of the aforementioned
coalition that is pushing for action by USDA and EPA.
e Encourage the NJAES/RCE to develop short-term solutions to effectively monitor and
control the BMSB.
e Work to secure additional funding for NJAES/RCE to be used for research on the best
methods for limiting BMSB damage on New Jersey farms.
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e Work to ensure that current crop insurance programs provide adequate coverage for
damage due to the BMSB (written agreements will need to be implemented for NJ crops
that don’t have an RMA insurance program).

Spotted Lantern Fly

The NJFB should support the NJDA in the effort to control the spread of the spotted lantern fly
and support for funds necessary to assist in control methods. In order for control methods to be
effective, a rule change is needed for state-owned farmland, to allow producers to remove the
trees preferred by the Spotted Lantern Fly. Financial assistance from the State to conduct tree
removal or treatment is also needed.

The spotted lantern fly (SLF) was first detected in Berks County Pennsylvania in 2014. This
invasive pest feeds on many crops grown in NJ including ornamental trees, woody trees,
vegetables, herbs and grape vines. The SLF has triggered a quarantine in Burlington, Camden,
Essex, Gloucester, Hunterdon, Mercer, Middlesex, Monmouth, Morris, Salem, Somerset, Union
and Warren counties and the pest has been confirmed in Atlantic, Bergen, Cumberland,
Hudson, Ocean, Passaic, Sussex counties. The quarantine triggers the need for a permit to
move regulated material in and out of the quarantine areas for businesses, municipalities and
government agencies. The general public is required to complete a compliance checkilist to
inspect any regulated articles that are moving in and out of the quarantine area. The regulated
items include

Any living life stage of the Spotted Lanternfly.

Landscaping, remodeling or construction waste.

Firewood of any species. « Packing materials (e.g., wood crates, boxes).

All plants and plant parts including logs, stumps or any tree parts.

Outdoor household articles like RVs, lawn mowers, chairs, grills, tarps, tile, stone, deck
boards, and trucks or other vehicles not stored indoors.

The ma